STATE CF CALI FCRN A
AR GQLTURAL LABCR RELATI ONS BOARD

YAVAMOTO FARMS,
Respondent , Case No. 80-CE 6- X
and
MARO ANO POMPA, 7 ALRB NO 5

Charging Party.

N e e N N N N N N N N N

CEd S ON AND CREER

h ctober 8, 1980, Admnistrative Law Gficer (ALO A ex Rei sman
i ssued the attached Decision in this nmatter. Thereafter, the General Gounsel
tinely filed exceptions and a supporting brief, and Respondent filed an
answering brief.

The Board has considered the record and the attached Decision in
light of the exceptions and briefs, and has decided to affirmthe rulings,
findings, and concl usions of the ALO and to adopt his recormended QO der as
nodi fi ed herein.

CROER
By authority of Labor Gode section 1160.3, the Agricul tural Labor

Rel ati ons Board hereby orders that Respondent Yamanoto Farns, its officers,
agents, successors and assigns, shall:
1. Cease and desist from
(a) Dscharging or otherwse discrimnating against any
agricultural enployee for participating in a concerted protest against the
di scharge of any ot her enpl oyee.

(b) Inany like or related nanner interfering wth,



restraining, or coercing any agricultural enployee in the exercise of the
rights guaranteed by Labor (ode section 1152.

2. Take the followng affirnative acti ons whi ch are deened
necessary to effectuate the policies of the Agricultural Labor Rel ations
Act .

(a) CGfer Gerardo Hernandez full and i nmedi at e rei nst at enent
to his job as a celery harvester or conparabl e enpl oynent, w thout prejudice to
his seniority or other enpl oynent rights or privil eges.

(b) Make whol e Gerardo Hernandez for any | oss of pay and
ot her economc | osses he has suffered as a result of his di scharge by
Respondent, according to the formula stated in J & L Farns (August 12, 1980) 6
ALRB Nb. 43, plus interest thereon at the rate of seven percent per annum

(c) Preserve and, upon request, nmake available to this Board
and its agents, for examnation and copying, all payroll records, social
security paynent records, tine cards, personnel records and reports, and all
other records rel evant and necessary to a determnation, by the Regi onal
Drector, of the backpay and reinstatenent rights due under the terns of this
Q der.

(d) S gnthe Notice to Enpl oyees attached hereto. Lpon its
translation by a Board agent into appropriate | anguages, Respondent shal |
repr oduce sufficient copies in each | anguage for the purposes set forth
hereafter.

(e) Ml copies of the attached Notice, in all appropriate

| anguages, within 30 days after the date of issuance
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of this Oder, to all enpl oyees enpl oyed by Respondent at any tine between
February 20, 1980, and the date of issuance of this Gder.

(f) Post copies of the attached Notice, in all appropriate
| anguages, for 60 consecutive days in conspi cuous places on its property, the
period and place(s) of posting to be determned by the Regional Drector.
Respondent shal | exercise due care to replace any copy or copies of the Notice
whi ch nay be al tered, defaced, covered, or renoved.

(g Arange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate | anguages,
to its enpl oyees on conpany tine and property, at tines and places to be
determned by the Regional Drector. Follow ng the reading, the Board agent
shal | be given the opportunity, outside the presence of supervisors and
nanagenent, to answer any questions the enpl oyees may have concerning the
Notice or enpl oyees' rights under the Act. The Regional Orector shall
determne a reasonabl e rate of conpensation to be paid by Respondent to all
nonhour |y wage enpl oyees to conpensate themfor tine lost at this readi ng and
the questi on and answer period.

(h) Notify the Regional Drector in witing, wthin 30 days
after the date of issuance of this Oder, of the steps Respondent has taken to
conply therewth, and continue to report
LIy
LIy
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periodical ly thereafter, at the Regional Drector's request, until full
conpl i ance i s achi eved.

Dated: March 10, 1981.

RONALD L. RJ Z, Menber

HERBERT A PERRY, Menber

JGN P. McCARTHY, Menber

7 ALRB No. 5



NOTl CE TO ACR QLTURAL BEMPLOYEES

After investigating charges that were filed in the knard Regi onal
Gfice., the General (ounsel of the Agricultural Labor Rel ations Board issued a
conplaint that alleged that we had violated the law After a hearing at which
each side had an opportunity to present evidence, the Board found that we did
violate the | aw by di schargi ng one of our enpl oyees because, on February 22,
1980, he protested the discharge of a fell ow enpl oyee. The Board has told us
to post and publish this Notice. VW wll do what the Board has ordered us to
do. W& also want to tell you that:

The Agricultural Labor Relations Act is a lawthat gives you and
all farmmorkers these rights:

1. To organi ze your sel ves;

2. To form join or help unions;

3. To vote in a secret ballot election to decide
whet her you want a union to represent you;

4. To bargain wth your enployer to obtain a contract
covering your wages and working conditions through a
uni on chosen by a najority of the enpl oyees and
certified by the Board,

5. To act together wth other workers to help or
prot ect one another; and

6. To decide not to do any of these things.

VEE WLL NOT interfere wth, or restrain or coerce you in the

exercise of your right to act together wth other workers to hel p and prot ect
one anot her.

SPEA F CALLY, the Board found that, although we lawfully termnated
Mar ci ano Ponpa on February 21, 1980, it was unlawful for us to discharge
Gerardo Hernandez because, on February 22, 1980, he participated in a concerted
prot est agai nst Ponpa' s di scharge and stated that he mght organi ze ot her
workers to protest the discharge. VE WLL NOT hereafter discharge or lay off
any enpl oyee for engaging i n such concerted activities.

VE WLL reinstate Gerardo Hernandez to his job as a cel ery
harvester or to conparabl e enpl oynent, wthout |oss of seniority or other
privileges, and we wll reinburse himfor any pay or other noney he has | ost
because of his discharge from Yananoto Farns.

Dat ed: YAVAMOTO FARVB

By:

Represent ati ve Title

This is an official Notice of the Agricultural Labor Relations Board, an agency
of the Sate of Galifornia. |f you have a question about your rights as
farmworkers or about this Notice, you nay contact any office of the
Agricultural Labor Relations Board. Qne office is located at 528 South "A
Sreet, knard, Galifornia 93030. The tel ephone nunber is (805) 486-4475.

DO NOI FEMOVE R MUTI LATE
7 ARB ND 5



CASE SUMARY

Yarmanot o Farns (Marci ano Ponpa) 7 ALRB NQ 5
Case No. 80-CE 6- X
ALO DEA S ON

The ALO found that Respondent di scharged enpl oyee

Marci ano Ponpa after he had yelled epithets at other crew nenbers, accused one
of themof stealing his trowel and nade an insulting renark to his forenan.

The ALO concl uded that Ponpa was not thereby engaged in protected concerted
activity, and that his discharge, although various reasons were given therefor,
was not based on his earlier role as spokesnan for the crew during negoti ati ons
wth the enpl oyer.

However, the ALO concl uded that Respondent viol ated the Act by
di scharging Ponpa’ s friend, Gerardo Hernandez, because he, al ong wth anot her
enpl oyee, had protested Ponpa' s di scharge and stated that he mght get other
workers to join the protest. Respondent's action, wth regard to Hernandez,
tended to coerce, restrain, and interfere wth the rights of enpl oyees to
engage in activities for their nutual aid or protection and thus viol ated
section 1153(a).

BOARD DEQ S ON

The Board affirned the rulings, findings and concl usions of the ALO
and ordered rei nstatenent and backpay for Hernandez, and the posting, readi ng
and nailing of a renedial Notice to Enpl oyees.

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the Agricultural Labor Relations Board.

* * *



STATE G CALI FCRN A

AR QLTURAL LABCR RELATI ONS BOARD RECE;
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In the matter of
YAVAMOTO FARVS, Case Nb. 80-CE6-OX

ADM N STRATI VE LAW
OFFI CER S DECI SI ON

Enpl oyer - Respondent ,

and
MARO ANO POVPA,

Petitioner-Charging Party.
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Fobert P. Roy, Esqg., Ventura Gounty Agricultural Assn., xnard,
Galifornia, for Enpl oyer-Respondent .

Marci ano Ponpa, of knard, CGalifornia, for the Petitioner-Charging Party.

(ngertlw Farnsworth, Esqg., of xnard, Galifornia, for the Petitioner-General
unsel .

STATEMENT F THE CASE

ALEX Rl SVAN, Administrative Law dficer: This case was heard by ne on
July 15, 16 and 17, 1980 in nard, Galifornia. On February 22, 1980, Mrciano
Ponpa filed an unfair |abor practice charge agai nst Yamanoto Farns (hereinafter
respondent or enpl oyer) alleging that respondent had unl awful | y di scharged
Mar ci ano Ponpa and Gerardo Hernandez, on February 21 and 22, 1980 respecti vely,
for engaging in protected concerted activities. A conplaint was issued on
April 17, 1980 alleging violations of Section 1153(a) of the Agricul tural Labor
Rel ations Act (hereinafter ALRY. Respondent answered on April 30, 1980,
denying all allegations of unfair |abor practices.

Al parties were given a full opportunity to participate in the hearing.

After the close of the hearing, the



parties filed post-hearing briefs.
Lpon the entire record, including ny observation of the deneanor of the
W tnesses, and after careful consideration of the briefs and argunents of the

parties, | find as fol |l ows:

FI ND NS GF FACT

. JIRSDCIITN

Yamanot o Farns is engaged in agriculture in Ventura Gounty, California,
and is admtted to be an agricultural enployer wthin the neaning of Section
1140.4 (c) of the AARA A all tines naterial herein, Mrciano Ponpa and
Gerardo Hernandez were agricul tural enpl oyees w thin the neaning of Section
1140. 4(d) of the ALRA
1. THE ALLEGED UNFAI R LABCR PRACTI CES

The conplaint alleges that respondent, through its agents WIIiam
Yananot o, Gabri el Magana and Jose Sal as, di scharged Marci ano Ponpa on February
21, 1980 and Gerardo Hernandez on February 22, 1980, because they were engaged
In protected concerted activities.

Respondent deni es the all egations and contends that Mrciano Ponpa was
di scharged for acts unrelated to protected activities, and that Gerardo
Hernandez was not di scharged fromhis enpl oynent or in the alternative that he
was di scharged for acts unrelated to protected activities.

[11. BACKAROUND GF RESPONDENT' S CPERATI ONS

Respondent, Yananoto Farns, is an agricultural enpl oyer owned by WIIiam
Yananot 0. Respondent is engaged in grow ng and harvesting celery. It enpl oys

two separate crews. e



crew works year round planting, weeding and hoeing and is paid on an hourly
basis. The other crew harvests the cel ery begi nning i n Novenber of each year,
and is paid on a piece rate basis. Jose Sal as and Juan Pedroza are the forenen
of the hourly crew and Gabriel Magana is the foreman of the piece-rate crew

The enpl oyees of respondent have never been represented by a union.

At the begi nning of each harvest season, it was M. Yamanoto' s custonary
practice to talk wth the workers in the harvesting crew about his conpetitors'
rates for piece-rate work, and on the basis of these discussions, set arate
sonmewhere in between the highest and | owest rates being paid in the Valley. V.

V. BEMPLOMENT G- MARO ANO POWPA

Mar ci ano Ponpa, the charging party herein, is a 23 year ol d farnnworker
who was enpl oyed seasonal |y by respondent in the harvesting crew fromat |east
1974 through February 21, 1980. During this entire tine, he worked wth
Gabriel Magana, the foreman. The two nmen nai ntai ned good rel ations until
shortly before Ponpa was di scharged, and Ponpa was regarded by Magana and
Yananot 0 as a good wor ker .

The 1979 harvest season began on Novenber 26, 1979. A that tine the
workers in Magana's crew were being paid $.95 per box and Magana, the forenan,
was being paid by the crew Approxinately two to three weeks after the harvest
season began, the workers in Magana' s crew deci ded to have a work stoppage.

The princi pal denands of the workers were that



respondent increase their salary and pay the forenan. The workers expressed
these demands to Magana and, as a result, Magana went to bring Yamanoto to neet
wth the crew

The records reveal s conflicts in testinony regardi ng sone of the
circunstances of this neeting. Inthis area | credit the testinony of Mrciano
Ponpa. H s testinony evidenced a conprehensive recol | ection of the events of
and surroundi ng the neeting, and i s corroborated by other credible testinony.

The neeting between the harvesting crew and Yamanot o t ook pl ace in
Yananoto's yard in the afternoon after work. The workers had chosen Ponpa to be
a spokesnan for the crew because he had worked for respondent the |ongest. He
and Jesus Luna presented the workers demands for increased pay and for
respondent to pay the foreman, to Yananoto. Yananoto responded that he woul d
pay the foreman but woul d take away the forklift used for |oadi ng boxes. He
then added another difficult condition about the |oading of boxes.

Gonsequent |y the workers agreed to continue paying the foreman and settled wth
Yamanot 0 on a piece rate of $1.00 per box.

A though Marci ano Ponpa was not disciplined or threatened by respondent
for his leadership role in the neeting, he was swtched fromjob to job. In
the weeks preceding his discharge, he was involved in two apparently mnor
di sagreenents w th Magana, his forenan.

V. THE DO SCHARCE G MARO ANO POWPA

O February 20 and 21, 1980, both crews enpl oyed by respondent were
working together inthe fields. O these two days /Magana 's crew which

usual |y was paid on a piece rate
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basis, was being paid by the hour. This was the first tine that the two crews
had wor ked side by side that season. |In general, the two crews worked
separately and had little contact wth one anot her.

It was custonmary for the workers in Magana's crewto yell back and forth
to one another in the fields while they worked, teasing and cal |l ing eachot her
nanes. On February 20 and 21, 1980, Marciano Ponpa was yel ling to the 'nenbers
of his crew calling them"barberos”, those who are working faster than nornal
by the hour, and "bol a de bueyes", bunch of oxen.

Apparently two ot her workers were upset by Ponpa' s | anguage, and
conpl ai ned to Yamanoto on the norning of the 21st of February. A though no one
had conpl ai ned to Magana about Ponpa’' s conduct, Magana tol d Yananoto that sane
norni ng that Ponpa was usi ng abusi ve | anguage to those ahead of himin the
field However, nothing was said to Ponpa i n the way of warning or reprinand.
Magana only tol d Ponpa on the norning of February 21 to keep up wth the rest
of the crew Ponpa asked Magana to help himlike he hel ped the others, and
Magana, apparently angry wth Ponpa, said he would not help himuntil he caught
up wth the rest of the crew Ponpa then got ahead of the crewand yelled to
Magana for hel p, but Magana did not respond.

At approximately 12:30 p.m on February 21, 1980, an incident occurred
involving Ponpa's trowel. Inregards to this incident | credit the testinony
of Jesus Perez because of his deneanor as a wtness, and because his testinony

is corroborated by the testinony of other credible wtnesses.
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Uoon returning fromlunch on February 21, Ponpa thought that soreone
had switched his trowel during the lunch breack and had | eft hima trowel of
poorer quality. Ponpa accused Jesus Perez of having done this and Perez
replied that this was inpossible since Ponpa returned fromlunch before him
Ponpa then admtted he mght be wong and went to the other workers to | ook
for his trowel. Hs search proved fruitless and he returned to Perez and
denmanded the trowel. Perez did not respond and apparently they went back to
work. Ponpa was sayi ng "fuck your nother, the one who swtched ny shovel "
and "bol a de bueyes".

Perez spoke to Magana about the incident wthin an hour after it
occurred. Apparently Magana took no i rmedi ate action agai nst Ponpa i n response
to Perez's conplaint. Magana then wal ked by Ponpa and Ponpa sai d to Magana,
"the only thing mssing today is that a dog cone pee on ne." There is con-
flicting testinony regardi ng whet her Ponpa nmade this renark before of after he
was fired. | credit the testinony of Ponpa that he nade the renark before he
was fired because it is corroborated by the testinony of another credible
w tness, Dan Ruiz, and because Magana' s testinony contains internal contra-
dictions and conflicts wth credible testinony of other w tnesses.

This renark angered and enbarrassed Magana because it was nade in the
presence of other nenbers of the crew sone of whomwere |aughing. Mgana went
over to Ponpa and told himto "go fuck hinself". Ponpa replied in kind.
Magana then fired Ponpa.

Wen Ponpa went to get his check from Yananoto, Magana had al ready

tal ked to Yananoto about the incident. Ponpa
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protested his firing to Yananoto, but Yarmanoto stood by Magana’'s decision. He
gave Ponpa his check and Ponpa left to informhis brothers in the field that he
woul d pick themup later.

The record is rife wth conflicting reasons for Ponpa' s di scharge.
Yamanot o testified that the sol e reason he fired Ponpa was because Ponpa used
abusi ve | anguage. Magana testified that he fired Ponpa in order to avoid
fights and accidents, because he was bothering people, not doing his job
(Magana al so testified that Ponpa was a good worker), tal king too much, and
because he di sobeyed orders. Both Marciano and Heribierto Ponpa testified that
Yananot o sai d Marci ano Ponpa was fired because he (Ponpa) was trying to get the
workers to stop working. Mrciano Ponpa hinself testified that this was not
his intention, and that he was only yelling back and forth wth his crew as
they often did.

The strongest and nost | ogical inference that is raised by the record
viewed inits entirety is that Ponpa was not di scharged whol |y for any of the
reasons stated above. None of Ponpa' s conduct prior to the verbal exchange
bet ween Magana and Ponpa | mmedi atel y preceding Ponpa' s firing was consi dered by
ei ther Magana or Yananoto to be serious enough to warrant or even consider his
discharge. In fact, the only reprinand Ponpa received was for falling behind
the crew and both Magana and Yananoto admtted that Ponpa was not fired
because of the quality of his work.

Wiat energes fromthe record is that Ponpa was upset about the inci dent
wth his shovel. He was upset because Magana woul d not help himearlier in the

day. Wen Magana cane by



Ponpa said "the only thing mssing today is that a dog cone pee on ne." This
renark enbarrassed and angered Magana, particularly comng fromPonpa, wth
whomhe had a recent history of prior disagreenents. Mgana cursed Ponpa and
Ponpa cursed hi mback. Mgana's anger at this intercharge pronpted himto fire
Ponpa.

Wien Yanmanoto heard of the discharge of Ponpa, he backed up Magana, his
forenan and | oyal enpl oyee of 15 years.

V. BWLOMENT G- GERARDO HERNANDEZ

Gerardo Hernandez is a 23 year ol d farmworker who wor ked seasonal |y for
respondent in the harvesting crew, under Magana, since he was 17 years ol d.
Prior to February 21, 1980, he had no probl ens wth respondent’'s nmanagenent
regardi ng his enpl oynent.

M. THe D SCHARE GF GERARDO HERNANDEZ

On the afternoon of February 21, 1980, after Ponpa was di scharged,
Yananot o went out to the field. There he was approached by Gerardo Her nandez
and Heribierto Ponpa, the brother of Marciano Ponpa. Mrci ano Ponpa was al so
present .

Hernandez and Heribierto Ponpa tol d Yamanmoto that they did not think it
was fair to fire Marciano Ponpa and that Yamanoto shoul d ei ther rehire Marciano
Ponpa or fire Magana as well. Yamanoto replied that he did not want to fire
Magana and that Marciano Ponpa was |ike a tunor in his stomach that had to be
renoved. Hernandez then said that Yamanoto woul d have greater troubl es and
that there would be problens inthe field if Yananoto did not rehire Marciano
Ponpa. The nen then spoke at sone | ength about other work-rel ated issues.

Curing this conversation nothing was said to Hernandez by



Yananot 0 about the status of his job.

Sone tine later that afternoon Yananoto tol d Magana about the above-
nent i oned conversati on.

The next norning, Hernandez cane to work at approxinately 6:30 a.m and
began to put on his rain gear. Regarding the events that follow | credit the
testinony of Gerardo Hernandez because of his deneanor as a w tness and because
it is corroborated by other credible testinony, particularly Dan Ruiz. |
discredit Magana' s testinony that he stopped Hernandez fromwor ki ng because
Hernandez was not doing his job well because it is contradicted by the
testinony of Yamanoto and is totally uncorrobor at ed.

As Hernandez was dressing, Magana told himnot to put on his rain gear
because he was out of a job and shoul d get his check. Mgana then went to get
Yananot o.

Wien Magana returned wth Yamanoto, Hernandez asked Magana why he was out
of ajob. Mgana replied that Hernandez had no shane to return to work since
Magana had gi ven Hernandez his job because Hernandez's uncl e used to work there
and because they cane fromthe sane | and. Mgana then tol d hi mhe shoul d tal k
to Yananot o.

Hernandez asked Yananot o whet her there was anything wong wth the way he
was doing his job. Yanmanoto replied that he did not know anything about it,
but that he did not want anyone goi ng around getting the people all riled up
over the firing of Ponpa. Hernandez stated that he had a right to help his co-
wor ker s.

There is substantial conflict between the testinony of Hernandez and
that of Yamanoto regarding the resol ution of the conversation they had on the

norni ng of February 22.
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Yamanot o testified that he had a difficult tine understandi ng Hernandez and
offered to get an interpreter. He clains that Hernandez said that he woul d
have a friend call Yamamoto and expl ain his side of the story, and then
Yarmanot o woul d deci de about Hernandez's job. Meanwhile, Yanmanoto would talk to
Magana. Yarmanmoto testified that he never received a phone call and that he
still considers Hernandez to be on probation.

Hernandez testified that Yananmoto told himthat he woul d tal k to Magana
and his brothers and then call Hernandez about his job. According to
Her nandez, Yananot o had troubl e understandi ng the words "verguenza", shane, and
"apoyar", to support. Hernandez told Yananoto that he woul d have a friend call
only to explain these words to him not to explain his position regarding his
job. Hernandez never received a phone call from Yamanot o.

| credit the testinony of Hernandez regarding this conversation. It
appears, fromother portions of Yananoto's testinony and that of Hernandez,
that the workers, including Hernandez, woul d speak slowy and clearly to
acconodat e Yananoto’' s | ack of fluency in Spanish. Yamanoto hinsel f testified
to the contents of a |lengthy conversation in Spani sh wth Hernandez and
Heri bi erto Ponpa on the previous afternoon during which they di scussed the
firing of Marciano Ponpa and unions, anong other things. The record reveal s
that Yanmanoto, though not fluent in Spanish, is able to communi cate adequatel y
w th his enpl oyees.

In addition, Hernandez expressed no difficulty in understandi ng Yamanoto

or any lack of clarity as to the inport of
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his conversation wth Yananoto. Yananoto, on the other hand, testified that he
did not recall the particulars of the events of February 21 and 22, 1980 t hat
wel |, and that he was not sure what Hernandez said to himabout an interpreter.
He agreed that he coul d be wong about the purpose of the interpreter.

| conclude that the situation at the end of the conversation was that
Hernandez' s enpl oynent was termnated, and that unl ess Yananoto cal | ed
Hernandez after he tal ked wth the Magana's, Magana' s deci sion that Her nandez
was out of a job, would stand. This conclusion is bol stered by Yananoto' s | ack
of response to the ALRB charge he received | ater' that day. The docunent nade
it clear that Hernandez understood that he had been fired. Yananoto nade no
attenpt to explain to Hernandez that he was not fired until Yamanoto heard
Hernandez' s side of the story.

Yananot o di scussed the question of Hernandez's enpl oynent wth Magana
several tines since February 22, 1980. Magana told Yananoto that he did not
want Hernandez in the crew because Hernandez was threatening to cause troubl e
over the firing of Marciano Ponpa. Yamanoto never call ed Hernandez about his
j ob.

| concl ude that Gerardo Hernandez was di scharged on February 22, 1980
because he protested Ponpa' s di scharge and threatened to organi ze the workers

in protest as well.
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APPLI CABLE PROVI S ONS GF THE ALRA
AND NATI ONAL LABCR RELATI ONS ACT
AND GENERAL LEGAL PR N PLES

Section 1152 of the ALRA states:

"Enpl oyees shall have the right to self-organi zation, to
form join or assist |abor organizations, to bargain

col l ectively through representatives of their own
choosing, and to engage in other concerted activities for
the purpose of collective bargaining or other nutual aid
or protection.”

The | anguage of Section 1152 of the ALRAis identical to that of Section
7 of the National Labor Relations Act (hereinafter NLRA).
Section 1153 of the ALRA states in pertinent part:

"It shall be an unfair |abor practice for an agricul tural

enpl oyer to do any of the foll ow ng:

(a) Tointerfere wth, restrain, or coerce agricultural
enplzoyees inthe exercise of the rights guaranteed in Section
115

The | anguage of Section 1152 (a) of the ALRAis essentially the sane
as that of Section 8(a)(1) of the NLRA Section 1160.3 of the ALRA states as

fol | ows:

"1f, upon the preponderance of the testinony, the board shall be of
t he opi nion that any person naned in the conpl aint has engaged in
or is engaging in any such unfair |abor practice, the board shall
state its findings of fact and shall issue and cause to be served
on such person an order requiring such person to cease and desi st
fromsuch unfair |abor practice, to take affirmati ve action,

i ncluding reinstatenent of enpl oyees wth or wthout back pay, and
naki ng enpl oyees whol e, when the board deens such reli ef
appropriate, for the | oss of pay resulting fromthe enpl oyer's
refusal to bargain, and to provide such other relief as wll
effectuate the policies of this part." (enphasis added)

Section 1148 of the ALRA states that the Agricul tural
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Labor Rel ations Board (hereinafter ALRB), shall follow applicable
precedents of the NLRA

The National Labor Relations Board (hereinafter NLRB) has | ong hel d
t hat

""any individual enployee or a group of enpl oyees shall have
the right at any tine to present grievances to their em

pl oyer and to have such grievances adjusted wthout the

I ntervention of the bargaining representative. . ." Section
9(a) of the Act, 29 US CA Section 159(a). (oncerted
activity nmay take pl ace where one person is seeking to

i nduce action froma group. NL RB v. Shwartz, 146 F. 2d
773 (5th dr. 1945), 15 LRRmM870. Further, "concerted
activities for the purpose of . . . nutual aid or
protection are not limted to union activities.""

SAlt Rver Valley Assn. v. NL.RB., (CA9, 1953) 99 NLRB
849, 32 LRRM 2598.

Wi | e nuch of the applicabl e case | aw i nvol ves unl awf ul di scharges based
on union activity, the legal principles applicable to di schargesbased on uni on
activity and other protected concerted activities are identical. NL RB. .

J.1. Gase (., Bettendorf Wirks, 198 F.2d 919 (8th Gr. 1952).

In order to prove that a discharge of an enpl oyee constituted an unfair
| abor practice, the general counsel has the burden of show ng by a
preponder ance of the evidence that the enpl oyer knew of the enpl oyee' s
protected concerted activity and there was a causal connection between the

protected activity and the discharge. Jackson & Perkins Rose . , 5 ALRB Nb.

20 (1979). Once this burden has been net, the enpl oyer nust cone foreward wth
evidence of legitimate and substantial business justification for the
discharge. NL.RB v. Eastern Shelting & Refining Corp., 598 F. 2d 666 (1st
dr. 1979); Lu-Ete
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Farns, Inc., 3 ALRB No. 38 (1977). The general counsel nust then establish

that the enpl oyee woul d not have been di scharged but for the protected activity
or that the protected activity was the notivating cause for the di scharge.
AdamDairy, 4 ARB No. 24 (1978), reviewden. by G.App., 2nd Dst. Ov. 3,
March 17, 1980.

GONCLUSI ONS GF LAW
. THE GENERAL GOUNSH. HAS NOI MET | TS BURDEN (F PROA NG BY A

PREPONDERANCE - THE BEM DENCE THAT MARO AMD PQMPA WAS
D SCHARED FCR BENGAA NG | N PROTECTED ACTI M TY.

In Decenber of 1979, Marciano Ponpa was a spokesnan for his crewin a
neeting wth Yamanot o where workers' grievances about wages and wor ki ng
conditions were discussed. dearly during this neeti ng Ponpa was engaged in
protected concerted activity.

"Bven individual protests are protected as concerted

activity if the matter at issue is of nmonent to the

group of enpl oyees conplaining and if the natter is

brought to the attention of nanagenent by a spokesnan,

voluntary or appoi nted for that purpose, so | ong as such

person is speaking for the benefit of the interested

group. "

kl ahona Allied Tel ephone v. NL.RB., 210 NLRB No. 123

p. 916, 86 LRRV 1393.

However, the general counsel has failed to establish that Ponpa engaged
in any protected concerted activity between this neeting and his di scharge on
February 21, 1980. There is evidence in the record that Ponpa had two
di sagreenents w th respondent regardi ng working conditions. However, thereis
nothing in the record to prove by a preponderance of the evidence that Ponpa' s
conduct was cal cul ated to i nduce group action to correct the grievances or that

he was speaking for
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the benefit of an interested group. klahona Allied Tel ephone v. NL.RB.,

supra. In addition, Ponpa denied that his comments on February 20 and 21,

1980 about working for hourly wages were neant as anythi ng nore than casual
bantering and teasing wth his fellow crew nenbers. He hinself stated that
he was not trying to induce any action on the part of the crew

The record reflects that Ponpa engaged in concerted activity in
Decenber of 1979. He was not disciplined or reprinanded for this activity
by respondent. Ponpa did testify that he was swtched fromjob tojob in
late 1979 and early 1980, but the general counsel failed to establish that
this constituted disciplinary action as a result of his role in the Decenber
1979 neeting wth Yamanoto. Nor is it established in the record that
Ponpa’' a di scharge had any causal connection to his rol e as spokesman at this
neeti ng.

There are inferences that can be drawn fromthe record that respondent
regarded Ponpa as a probl em because he was out spoken about his views of worki ng
conditions. The nunerous and conflicting reasons given for Ponpa' s di scharge
also could give rise to an inference that Ponpa was fired because respondent
considered hima threat to the status quo of worker-nmanagenent rel ations.
Kuramura Inc., 3 ALRB No. 49 (1977), reviewden. by G.App., 1st Ost., Cctober
26, 1977, Hy. Den. Decenber 15, 1977.

However, based on the record as a whole, | find that the general counsel
has not sustained its burden of proving by a preponderance of the evidence that
there was a causal connecti on between Ponpa' s engaging i n concerted activity

and hi s di scharge.
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11, GERARDO HERVANDEZ WAS D SCHARGED BY RESPONDENT BECAUSE
HE PROTESTED THE Dl SCHARGE F MARO AND POMPA AND THERE-
FORE H S D SCHARGE QONSTI TUTED A Ml QLATI ON GF SECTI ON
1153(a) OF THE ALRA

The threshhol d i ssue in the case of Gerardo Hernandez is whet her he
was, in fact, discharged. The record is clear that Hernandez was tol d by
Magana that he was out of a job. Yananoto backed up the decision of his
foreman and indicated to Hernandez that he was not to return to work unl ess
he recei ved a phone call. Hernandez never received such a phone call.

A though | concl ude that Hernandez was di scharged by both Magana and

Yananot o0 on February 22, 1980, at the very | east, respondent’'s actions
constituted an indefinite suspension of Hernandez. Such a disciplinary
action is severe enough to anount to a constructive di scharge. Lynch-

Davi dson Mitors, Inc. v. NL. RB, 183 NLRB 840, 76 LRRM 1484 (1970).

The next inquiry regardi ng Hernandez is whether he was di scharged because
he had engaged in concerted activity protected under Section 1152 of the ALRA
| have discredited the testinony of Magana that Hernandez was di scharged
because his work was of poor quality (see discussion of Hernandez' s di scharge
under "H ndings of Fact”, supra.). The only other reason whi ch appears in the
record for the discharge of Hernandez is that he had protested Ponpa' s
di scharge and Yananot o and Magana thought he mght organi ze other workers to
take action on Ponpa' s behal f.

It is well settled that an enpl oyee's protests over, or criticismof the
di scharge of a fellow enpl oyee, constitute protected concerted activity for
mutual and or protection wthin the neaning of Section 1152 of the ALRA

d annini & Del
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Chiaro ., 6 ALRB Nb. 38 (1980); Martori Brothers Dstributors, 4 ALRB No. 80

(1978), reviewden. by @.App., 4th DOst., Ov. 1, June 22, 1979, hg. den. July
26, 1979. This is so even if the original discharge did not constitute an
unfair | abor practice so long as the protesting enpl oyee had a good faith
belief that the di scharge had been effectuated for an inproper reason. NL.RB.
v. Hol conbe, 325 F.2d 508 (5th dr. 1963).

InNLRB v. J.I. Case (., Bettendorf Wrks, 198 F.2d 919 (8th dr.

1952), three enpl oyees attenpted to "instigate a wal kout fromthe plant of all
uni on enpl oyees because of the previous firing that norning of a union steward.
The firing of the steward, however, was not shown to have had a union basis .
. The attenpted wal kout therefore anounted sinply to a protest of a fellow
uni on enpl oyee.” The Gourt held that this "protest” was protected concerted
activity for the purpose of nutual aid or protection wthin the neani ng of
Section 7 of the NLRA

Qearly, Hernandez's protest agai nst what he in good faith believed to be
the unfair discharge of Marciano Ponpa was concerted activity for the purpose
of mutual aid or protection under Section 1152 of the ALRA Even in Hernandez
had organi zed other workers to joinin his protest, this too woul d have been

protected activity., NL. RB v. J.I. Case (., Bettendorf Wrks, supra.

However, Hernandez's protests and intimations of possible | abor unrest
never went farther than an expression of his opinions to Yanamoto, who in turn

rel ated the conversation to
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Magana. Yarmanmoto tol d Hernandez that he did not want anyone riling up the
workers. Magana told Yamanoto that he did not want Hernandez on his crew
because he did not want any trouble over the firing of Ponpa. It is precisely
this sort of interference wth the rights of enpl oyees to engage in activities
for their "muitual aid or protection”, that Section 1153(a) of the ALRA seeks to
prohi bit.

I conclude that the di scharge of Gerardo Hernandez constituted an unfair
| abor practice under Section 1153(a) of the ALRA

REMEDY | N UNFAI R LABCR PRACTI CE CASE

Havi ng found that the enpl oyer violated Section 1153(a) of the ALRA |
shal | recomrmend that it cease and desist therefromand take affirnative action
designed to effectuate the policies of the ALRA as delineated by the fol | ow ng
or der.

CRER

Respondent Yamanoto Farns, their owners, partners, officers, agents,
successors, and assigns shall:

1. QGease and desist from

A Interfering wth, restraining and coercing enpl oyees in the
exercise of their right to engage in concerted activities for the purpose of
mutual aid and protection.

2. Take the followng affirnative acti ons which are necessary to
effectuate the policies of the ALRA

A Cfer Gerardo Hernandez full and immedi ate reinstatenent to his
job as a celery harvester or conparabl e enpl oynent, without prejudice to his

seniority or other rights and privil eges.
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B. Mke whole Gerardo Hernandez for any loss of pay or
economc |osses suffered by reason of his discharge, plus interest
t her eon.

C Preserve and nake available to the Board or its agents, upon
request, for examnation and copying, all payroll records, social security
paynent records, tine cards, personnel records and reports, and other records
necessary to anal yse the back pay and reinstatenent rights due under the terns
of this order.

D NMNotify the Regional Drector within 30 days after the i ssuance
of this Qder of the steps it has taken to conply herewth, and continue to
report periodically thereafter, at the Regional DOrector's request, until full

conpl i ance i s achi eved.

DATED (ﬁ@?ffc%u (E; /5K

O foene

ALEX RE SN
Administrative Law Gficer

-19-



	Representative               Title
	Case No. 80-CE-6-OX
	YAMAMOTO FARMS,                                     Case No. 80-CE-6-OX
	
	STATEMENT OF THE CASE





